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United States Court of Appeals for the 

District of Columbia 

| 

No. 6613. 

L. L. Lane, Appellant, 

vs. ! 

I 

The Washington Daily News, a Corporation. | 

a Supreme Court of the District of Columbia. 

At Law. 

No. 85766. ! 

I 

L. L. Lane, Plaintiff, | 

vs. 

The Washington Daily News, a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of! the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above- 
entitled cause, to wit: 

1 Declaration. 

Filed June 4, 1935. j 

In the Supreme Court of the District of Columbia. I 

At Law. 

No. 85766. ' 

I 

L. L. Lane, Plaintiff, 

i 

vs. ; 

The Washington Daily News, a Corporation, Defendant. 

The Plaintiff, L. L. Lane, sues the defendant, The Wash¬ 
ington Daily News, a corporation doing business in j the 





L. L. LANE VS. THE WASHINGTON DAILY NEWS. 


District of Columbia, for that, heretofore, to wit, on the 30th 
day of June, 1934, the plaintiff was and now is a citizen of 


the United States and a resident of the State of Vermont 


who is domiciled in said District of Columbia a part of each 
year and was so domiciled on the 30th day of June, 1934, 
and the said plaintiff was and is an honorable and law- 
abiding citizen, who enjoyed a reputation for peace and 
good order, and had never been suspected of, charged 
with, or implicated in the commission of any unlawful act 
or crime, or of association with criminals, or any persons 
who did not abide bv the law, and on the dav and vear 
aforesaid the said defendant corporation composed, edited, 
printed and published in the City of Washington, District 
of Columbia, a daily newspaper of general circulation 
known as 4 ‘The Washington Daily News”, which said paper 
was circulated generally and extensively throughout the 
City of Washington, and elsewhere; and the said plain¬ 
tiff for a long period of time, to wit, for the entire period 
of his life, prior to the committing of the several grievances 
by the said defendant as hereinafter mentioned, was and 
is an honorable and law-abiding citizen, who en- 
2 joyed a reputation for peace and good order, and 
had never been suspected of, charged with, or impli¬ 
cated in the commission of any unlawful act or crime, or of 
association with criminals, or any persons who did not 
abide bv the law, and until the committing of the several 
grievances by the said defendant, as hereinafter mentioned, 
was always reputed and esteemed and recognized and ac¬ 
cepted by his friends to be a law-abiding, peaceful and 
orderly citizen and a person of good name, fame, credit and 
reputation and he enjoyed the business and social status of 
an honorable, law-abiding, peaceful and orderly person; yet, 
the defendant, at the time and place aforesaid, well know¬ 
ing the premises and and contriving and maliciously in¬ 
tending to bring him, the said plaintiff, into public scandal, 
injury, and disgrace, and to injure him, the said plaintiff, 
in his good name, fame, and reputation, business and social 
status, and to cause it to be believed and suspected that he, 
the said plaintiff, was not an honorable, law-abiding, peace¬ 
ful and orderly citizen, and in order to vex, harass, oppress, 
impoverish and wholly ruin the said plaintiff in his good 
name, fame and reputation, and to destroy his social and 
business standing with his friends, neighbors and acquaint¬ 
ances, and everyone else who read the newspaper, the 
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L. L. LANE VS. THE WASHINGTON DAILY NEWS.j 

said defendant did, at the time and place aforesaid, that is 
to say, on the 30th day of June, 1934, at the City of Wash¬ 
ington, District of Columbia, maliciously, wilfully^ falsely 
and wrongfully compose, edit, write, print and piiblish in 
said newspaper, “The Washington Daily News”, land did 
cause and procure to be delivered, circulated and published 
at large in the City of Washington, District of Columbia, 
and in the United States, and throughout the work}, and to 
the public at large, and amongst the friends, neigh- 
3 bors, and acquaintances of the plaintiff in the Dis¬ 
trict of Columbia, and elsewhere throughout the 
United States, and throughout the world, the fal$e scan¬ 
dalous and defamatory libel of and concerning t|he said 
plaintiff of the tenor and words following, to wit: 

i 

I 

4 ‘Auto Crash Reveals I 

Cache of Weapons. 

(Special to the News.) 


Fredericksburg, Va.—Two Washington men, L. ]L. Lane, 
GO, and W. II. Cotten, 46, who gave their addresses as 
101 B-st se., Washington, D. C., are in Mary Washington 
Hospital here today with painful injuries received when 
their car crashed into a culvert early this morning. 

Investigating the crash, police discovered two sawed-off 
shotguns and four revolvers in the wrecked auto. ! 

The care bore Vermont tags. The men said thgv were 
forced off the road, but refused, according to police^ to dis¬ 
cuss the presence of the weapons. 


The said defendant thereby meaning and intending, 
and being by the public at large and by the resident^ of the 
District of Columbia, and by persons residing elsewhere 
in the United States, and by the plaintiff's friends^ neigh¬ 
bors and acquaintances understood to mean, statej imply, 
charge and insinuate that the said plaintiff was not jan hon¬ 
orable, law-abiding, peaceful and orderly citizen or person, 
and was one suspected of, charged with, or implicated in 
the commission of unlawful acts and crimes, and a|n asso¬ 
ciate of criminals, and other persons who did not a)nde by 
the law; and that he was one of a group of criminals 
known as “gangsters’’. 

By means of the committing of which grievances by the 
said defendant as aforesaid, the said plaintiff has been 
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Designation of Record. 

Filed November 21, 1935. 

* »*f * # # « * 

To the Clerk of said Court: 

Please prepare transcript of record to the Court of Ap¬ 
peals in the above-bntitled cause to include the following: 

1. Declaration filed the 4th day of June, 1935: 

2. Defendant’s demurrer to said declaration tiled the 
17th day of June, 1935; 

3. Memorandum of judgment sustaining said demurrer 
and of noting an appeal by plaintiff, entered the 22nd day 
of October, 1935. 

4. Memorandum of filing of bond; 

5. Assignment of error; 

6. This designation. 

FRANCIS M. SULLIVAN, 

LEON PRETZFELDER, 

Attorneys for Plaintiff. 

7 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 6, both inclusive, to be a true and 
correct transcript of the record according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 85766 at Law, wherein L. L. Lane is 
Plaintiff and The Washington Daily News, a corporation, 
is Defendant, as the same remains upon the files and of 
record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 7th day of December, 1935. 

[Seal Supreme; Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

By ELIZABETH WILSON, 

Assistayit Clerk. 
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Endorsed on cover: District of Columbia Supreme Court. 
* Xo. 6G13. L. L. Lane, appellant, vs. The Washington Daily 

Xews, a corporation. United States Court of Appeals for 
the District of Columbia. Filed Dec. 17, 1935. Henry W. 
Hodges, Clerk. j 
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IN THE 


(HntteiJ States Court of appeals 

FOR THE DISTRICT OF COLUMBIA, j 
October Term, 1935. 


No. 6613. 


L. L. Lane, Appellant , 


i 

The Washington Daily News, A Corporation, 

Appellee. 


BRIEF OF APPELLEE. 


DISPOSITION OF CASE. 

i 

! 

Plaintiff filed suit in the Supreme Court of the 
District of Columbia claiming $15,000.00 damage's for 
an alleged libel published of and concerning the plain¬ 
tiff. A demurrer to the declaration was sustained; with 
leave to amend. Plaintiff, electing to stand on his dec¬ 
laration, noted an appeal. j 
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STATEMENT 0? CASE. 

The declaration tiled in the cause contained the usual 
inducement of plaintiff’s good character, and denial 
that he had ever been suspected, charged with, or im¬ 
plicated in the commission of any unlawful act or of 
association with criminals. The malicious publication 
of the article complained of is alleged, and then follows 
the article itself, to be found on Page 3 of the Tran¬ 
script. The innuendo states that the article means and 
was understood to mean “that the said plaintiff was 
not an honorable, law-abiding, peaceful and orderly 
citizen or person, and was one suspected of, charged 
with, or implicated in the commission of unlawful acts 
and crimes, and an associate of criminals, and other 
persons who did not abide by the law; and that he was 
one of a group of criminals known as ‘gangsters’ ”. 
This declaration, as drawn, did not state a cause of 
action and to it the defendant demurred. In the argu¬ 
ment below, the appellee successfully contended that 
the article was not actionable per se and that the innu¬ 
endo was broader than the article itself. The plaintiff 
argued that the article itself was actionable per se, 
and standing by itself charged him with being a crim¬ 
inal character, as set forth in the innuendo. The Court 
below bv reading the article concluded that it did not do 
so, and sustained the demurrer. Under Law Rule 26 
of the Supreme Court of the District of Columbia, Sec¬ 
tion 4, the plaintiff had five days in which to amend his 
declaration. He elected, however, to stand on the dec¬ 
laration and noted this appeal. 


ARGUMENT. 

I. 


The rules of Common-Law pleading are in force in 
the District of Columbia except where changed by 
Statute or by rules of Court. Whelan v. Welch, 50 
App. D. C. 173; Lisner v. Hughes, 49 D. C. 40; Knox v. 
Redwine , 61 D. C. 179. j 

“The requirements of common-law pleading are 
curiously strict in regard to declarations for slander 
and libel.”—Shipman, Third Edition Commog-Law 
Pleading 219. O’Donnell, Comm. Law Procedure & 
Forms, P. 76, to the same effect. 

The Supreme Court of the United States has! held 
that words charged to be libelous fall into one of three 
classes. First, there are articles which are of them¬ 
selves actionable, such as one which without anv laddi- 
tional facts averred holds the plaintiff up to ridicule 
and scorn, or charges the commission of a crimq. In 
such cases, it has been held that the Court must charge 
the jury that the article is libeleous per se and it leaves 
to the jury simply the matter of damages. The plain¬ 
tiff contended below that the article sued upon herb fell 
within this categorv. 

o * i 

In the second class of cases are articles which are 
susceptible of a libelous construction by the addition of 
averments of extrinsic facts which are pleaded ip the 
inducement. These averments are necessary !to a 
proper declaration, may be denied and are required to 
be proven. Without the additional averments in this 
class of case, the declaration is bad and does not ptate 
a cause of action. 

The third and last group contains those articles 
which cannot in any way be susceptible of a libblous 
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construction. Baker v. Warner , 231 U. S. 58S, 58 L. 
Ed. 384, 34 Sup. Ct. 175; Kee v. Armstrong, Byrd <£ 
Co., 75 Okla. 84, 182 Pac. 494; Pratt v. Pioneer Press 
Co., 30 Minn. 41, 14 X. W. 62. American Piano Co. v. 
Cunningham Piano Co., 2 Fed. (2nd) 463. 

II. 

The appellant concedes in his brief that the article 
is not actionable per se, but is only “susceptible of a 
libelous construction.” See appellant’s brief, P. 2. 
The appellee likewise admits that the words are sus¬ 
ceptible of a construction as consistent with innocence 
as well as with gnilt. There is agreement, therefore, 
that the words fall within the second class set forth 
above. 

in. 

In articles which are susceptible of libelous construc¬ 
tion, the law requires that the declaration contain ad¬ 
ditional averments of extrinsic facts, which facts, when 
considered together with the article, might or might not 
make out a cause of libel. In this case, the appellant, on 
page 3 of his brief, sets forth a number of facts which 
are absent from his declaration, and which would have 
been a proper inducement had they been averred in the 
declaration. He says that it is generally known that 
sawed-off shotguns are used to scatter shot at short 
range and are weapons which have been adopted for 
use almost exclusively either by the criminal class, or 
by the police in combating criminals. But these aver¬ 
ments of fact in the brief do not aid the declaration 

from which thev were omitted. 

•* 

“It may happen,” says Lord Chief Justice De- 
Grey in the libel case of Rex v. Horne, Cowper, 672, 






683, “that a writing may be so expressed, jand in 
such clear and unambiguous words, as that it may 
amount of itself to a libel. In such a case, the 
Court wants no circumstances to make it clearer 
than it is of itself. And, therefore, all foreign cir¬ 
cumstances introduced upon the record wcjuld be 
only matter of supererogation. But if thej terms 
of the writing are general, or ironical, or Spoken 
by way of allusion; although every man who reads 
such a writing may put the same construction upon 
it; that is, by understanding something riot ex¬ 
pressed in direct words; and it being a matter of 
crime, and the party liable to be punished for it, 
there wants something more. It ought to repeive a 
judicial sense, whether the application is jupt, and 
the fact, or the nature of the fact, on which that 
depends, is to be determined by a jury. But! a jury 
cannot take cognizance of it unless it appeiars on 
the record, which it cannot do without ail aver¬ 
ment.” (Cited in Keigwin, Precedents of Plead¬ 
ing, 294.) ! 

i 

Newell, Libel and Slander, Fourth Edition, Pi 570: 

| 

“In all cases where the alleged defairiatory 
words, whether spoken, written or otherwise ex¬ 
pressed, do not naturally in themselves conyey the 
meaning the plaintiff would assign to them, or 
where they are ambiguous or equivocal and require 
explanation by reference to some outside or ex¬ 
trinsic matter to show that thev are actionable, it 
must be expressly stated that such matter existed, 
and that the defamation related thereto. (Citing 
numerous cases.) The allegation thus required is 
called the inducement, or statement of extrinsic 
matter.” Wright v. Daniel, 40 Wash. 6, 82 Pac. 
139; Bloss v. Tobev, 2 Pick. (Mass.) 320. 

i 

In the case of Wriglit v. Daniel , supra , the plaintiff 
sued on the libelous article set forth below. He was 











charged with having a party in his apartment with 
many other people. The pertinent part of the article 
is this: 

“Last night you (plaintiff) held a war-dance and 
carried on at a rate that would be a disgrace to the 
Comique or the worst dance-hall in the city.” 

The declaration did not contain any proper induce¬ 
ment, and in holding the same insufficient, the Appel¬ 
late Court said: 

“There is nothing in said second amended com¬ 
plaint in the nature of inducement, colloquium or 
innuendo. The Court is not informed of the char¬ 
acter or reputation of the ‘Comique 7 , nor as to how 
bad the dance-halls are in Spokane, nor as to 
whether there are anv.” 

At page 574, Mr. Newell {supra) states as follows: 

“If the words have the slanderous meaning al¬ 
leged, not by their own intrinsic force, but by rea¬ 
son of the existence of some extraneous fact, the 
plaintiff must undertake to prove that fact and the 
defendant must be at liberty to disprove it. The 
fact, then, must be averred in a traversable form, 
with a proper colloquium, to wit, an averment that 
the words in question are spoken of and concerning 
such usage, or report, or fact, whatever it is, which 
gives the words, otherwise indifferent, the partic¬ 
ular defamatory meaning imputed to them. Then 
the word 4 meaning’ or 4 innuendo ’ is used with great 
propriety and effect in connecting the matter thus 
introduced by averments and colloquia with the 
particular words laid, showing their identity and 
drawing what is now the legal inference from the 
whole declaration, including the averments and 
colloquia, that such was, under the circumstances 
thus set out, the meaning of the words used. These 
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rules are necessary to bring the case of sjander 
within the well-known rule of pleading which re¬ 
quires that a declaration shall contain enough to 
give notice to the defendant of all the material 
facts intended to be proved and to enable the| Court 
to perceive from the record that a good title is set 
out by the plaintiff to enable him to have a! judg¬ 
ment. ’ ’ I 

See also 17 R. C. L. 393; Kee v. Armstrong, Byrd & 
Co., supra; 13 Encyc. PI. & Pr. 32; Eric Bowman 
Remedy Co. v. Jensen Salsbury Laboratories, Inc., 17 
Fed. (2nd) 255, 258. | 

In the case at bar, the plaintiff fails to include iin his 
declaration anv allegation of anv extrinsic fact which 
would support the innuendo which he draws frop the 
article. All that the plaintiff alleges in his inducement 
is that the plaintiff was a law-abiding citizen, had ;never 
been suspected of any crimes, and had never associated 
with any criminal characters. The declaration; does 
not state that sawed-off shotg*uns were generally used 
by criminals and was so understood by the public, nor 
does it say that these weapons were used and Under¬ 
stood to be used by gangsters. There is nothing!libel¬ 
ous about a party driving a car in Virginia with Ver¬ 
mont tags, nor is there anything libelous on it^ face 
about a party carrying guns in his automobile. Noth¬ 
ing is stated in the inducement which would connect it 
with the innuendo following the article. Warner v. 
Baker, 36 D. C. 493, (reversed in 231 U. S. 588 solely 
because the defect in the declaration was cured by the 
verdict and was not taken advantage of by demurrer). 
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IV. 

The innuendo contained in the declaration, in the 
case at bar, is a mere conclusion of the pleader and is 
not traversable, and does not take the place of an in¬ 
ducement. The inducement must be a traversable alle¬ 
gation of fact (Newell, 574, supra ) which is subject to 
proof and decision by the jury, and the words in the 
inducement when taken together with the article must 
fairly support the innuendo contained in the declara¬ 
tion. Age Herald Pub . Co. v. Waterman , 188 Ala. 
272, 66 So. 16. 

The innuendo cannot be broader than the article 
iiself, unless there are allegations of extrinsic facts 
properly pleaded. (Newell, supra, P. 588 and 589.) 
This question was squarely before this Court in the 
case of Warner v. Baker, supa. In that case, this Court 
said: 


“Counsel for plaintiff seem to have proceeded 
upon the theory that the words spoken were suffi¬ 
cient to sustain a legal inference of the above 
charge (that is, that the words referred to the un¬ 
lawful obtaining of money by the plaintiff in his 
official capacity from race-track gamblers, for the 
purpose of conducting a campaign against the de¬ 
fendant, in consideration of which the plaintiff 
agreed to refrain from prosecuting gamblers or 
performing any of his official duties). It is essen¬ 
tial, therefore, to consider whether the words used 
are in themselves actionable.” (The Court came 
to the conclusion that the words were not in them¬ 
selves actionable.) 

“It is well-settled that words not in themselves 
actionable cannot be made so by innuendo, but 
must be aided by proper averment and colloquium 
* It cannot extend the sense of the words 
spoken, beyond their own natural meaning, unless 
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something is put upon the record to which the 
words spoken may be referred and by which they 
may be explained by the imiuendo. McCiien v. 
Ludlum, 17 N. J. L. 12.” 

“It is the office of the inducement ‘to narrate 
the extrinsic circumstances which, coupled with 
the language published, affects its construction, 
and renders it actionable; where standing'alone 
and not thus explained, the language would appear 
either not to concern the plaintiff, or if, concerning 
him, not to affect him injuriously.’ Townghend, 
Slander and Libel, 3d Ed., Sec. 308. * # *V 

Y. | 

REPLY TO APPELLANT’S BRIEF, j 

The appellant states that the article complained of in 
his declaration is susceptible of a libelous construction, 
to which statement we make no objection, as it is clear¬ 
ly an article coming within the second category of libel 
cases as aforementioned. We have no difficulty in 
agreeing with the general statements of law contained 
in the brief. j 

The second proposition advanced by the appellant is 
that the allegations of special damages are not neces¬ 
sary. As the declaration now stands, the article not 
being actionable per se and there being no extiiinsic 
facts averred so as to render the article capable in law 
of the meaning attributed to it in the innuendo, in drder 
to recover the plaintiff would have to show that gome 
special pecuniary loss resulted to the plaintiff from 
this publication. Of course, if the article was action¬ 
able in itself without the necessity of averring extrinsic 
facts, no allegations of special damages would be re¬ 
quired. And if the article as it is but with the neces¬ 
sary additional facts properly averred was actionable, 


i 

I 


i 
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then no special damages would have to be pleaded. The 
cases cited under this heading by the appellant cor¬ 
rectly set forth the law in force in the District of Co- 
lumbia, but these cases have no application to the ques¬ 
tion now before the Court. 

VI. 

Appellant makes much of the use of the word 
44 cache” in the article, and says that it is defined by 
Webster as meaning to conceal or hide, and it is said 
by Appellant that to conceal these weapons would have 
been in itself unlawful. However, the article itself 
shows that the automobile accident referred to took 
place in Virginia, and while it may be an offense 
to be possessed of sawed-off shotguns in the Dis¬ 
trict of Columbia, yet the possession of guns not 
concealed on the person is no crime in the State of 
Virginia. It is well-settled that if the offense charged 
is not punishable in the state where it is alleged to have 
been committed, the action for libel cannot be main¬ 
tained, and this even though the offense is indictable 
where the words complained of are spoken, or the ac¬ 
tion is brought. 2 Pen. & W. (Pa.) 148. The Virginia 
Code of Laws relating to concealed weapons uses the 
following language: 4 ‘If any person carry about his 
person, hid from common observance, any pistol, * * *” 
he shall be punished by a fine of not less than $20.00 or 
more than $100.00, or by a jail sentence of not more 
than six months.—Sec. 4534, Code of Laws for the 
State of Virginia. This section of the Virginia Code 
has been interpreted as follows, in the case of Souther¬ 
land v. Comm., 109 Va. 834, 65 S'. E. 15: 

44 4 About his person’ must mean that it is so con¬ 
nected with the person as to be readily accessible 
for use or surprise if desired.” 
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And that case refers to the opinion of Ladd v. \State, 
92 Ala. 58, 9 So. 401, in which it was held that evidence 
that the defendant had a pistol concealed under a rug 
in the bottom of the buggy in which he was riding was 
not sufficient to convict him of carrying a pistol!about 
his person. In the Southerland case, the Court! went 
so far as to say that a pistol carried in a holster ht the 
side of defendant’s horse was not punishable undpr the 
above section. If the appellant contended that it was a 
crime, in the case at bar, he would have to plead and 
prove that the cache of weapons constituted a crime 
in the State of Virginia. He not onlv has failed to al- 
lege the existence of such law, but the fact is tha^; it is 
not a crime in the State of Virginia. 


CONCLUSION. 

It is therefore respectfully submitted that the dec¬ 
laration as filed in the Court below did not state a cause 
of action, and that the demurrer was properly sus¬ 
tained. The appellant refused to amend his declara¬ 
tion and elected to stand thereon. Therefore, wq take 
the declaration as the appellant desired it anql are 
forced to the conclusion that it is fatally defective. 
The foregoing authorities clearly demonstrate that in 
order to make an article such as this actionable,! it is 
necessarv that extrinsic facts be averred, and these 
allegations must be in traversable form so as to raise 
an issue of fact. The inclusion of the additional ifacts 
in appellant’s brief cannot aid his declaration now. He 
elected to stand or fall on the declaration as originally 
drawn, and having so elected, he cannot now amend 
it by inclusion in his brief of items which he omjitted 
from his declaration. 
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For the reasons stated, the ruling of the Court be¬ 
low should be affirmed. 

Respectfully submitted, 

Mark P. Friedlaxder, 

502 Hill Building, 

Charles Walker, 

Edmonds Building, 
Attorneys for Appellee. 
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